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Senator XENOPHON—Chair, | do have five questions in relation to Westpoint, but | can wait my turn
or | can keep going and take five minutes.

CHAIR—I think Senator Bushby is anxious.

Senator XENOPHON—I will wait my turn for the Westpoint questions. Mr D’Aloisio, insofar as the
answers that you will provide on notice, can you provide any documents or supporting documentation in
terms of a paper trail of the enforceable undertakings and dates and times when things were followed up
and the like?

Mr D’Aloisio—Certainly enforceable undertakings are a public record and they are on our website. We
can provide them. As to whether | can provide any other papers, | will need to look into that.

Senator XENOPHON—Insofar as—
Mr D’Aloisio—Insofar as | can as a matter of law.

Good question and good answer.

Senator XENOPHON—Insofar as those documents reflect what level of compliance was there with
respect to the enforceable undertaking.

Mr D’Aloisio—I see what you mean, yes.

Senator XENOPHON—AnNd what follow-up there was by ASIC to follow up Mr Cornwell and his
activities, thank you.

CHAIR—Senator Xenophon, | understand that you can go ahead, if you prefer.

Senator XENOPHON—Mr D’Aloisio, | have been asked by Graham MacAulay, who is the president
of the Westpoint Investors Group, to put some questions to you.

Mr D’Aloisio—Yes. | know Mr MacAulay.

He certainly does!

Senator XENOPHON—He has contacted my office. Firstly, did ASIC commission a solvency review of the
Westpoint group and its entities?

Mr D’Aloisio—In what year?
Senator XENOPHON—-Prior to action being taken by ASIC?

Mr D’Aloisio—I am not sure. | think there was. Whether it is a solvency report | am not sure. Again, |
think so, but I will take it on notice and answer that specifically.

Daloisio meets with the Westpoint Group on an irregular basis. Currently, ASIC is running a Section
50 with the aim of recovering money for Westpoint investors/victims. Simultaneously, Carey is suing
ASIC. No | don’t expect Tony to know every detail of the case. However, it is unthinkable he has not
been fully briefed on what has happened to-date. If he hasn’t been briefed, then that only adds to a
Royal Commission that includes ASIC operations. If a solvency review was taken, it would involve
outside auditors and it would be unthinkable that Tony D’Daloisio did not know of its existence.

Senator XENOPHON—Thank you. Following on from that, was there a Deloittes solvency review
carried out in relation to Westpoint before action was taken by ASIC? Did that solvency review find that
Westpoint was not insolvent?

Mr D’Aloisio—I cannot answer that either. | will have to take that one on notice. It does not ring a bell
with me.

| reiterate my previous point.

Senator XENOPHON—TFurther to that, would that be a public document in relation to any solvency
reviews carried out?

Mr D’Aloisio—I will have a look.
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| believe the press should try to force him to make a public statement. It has obvious implications on
the Carey suit, and more importantly, if there was a solvency report it will show ASIC treated
Westpoint investors.

Senator XENOPHON—The question that Mr MacAulay has raised with me is: why did ASIC make
the winding up application against ASIC’s own expert opinion, given his understanding that Deloittes’s
solvency review found that Westpoint was not in fact insolvent?

Mr D’Aloisio—Again, | will look more carefully at that, because this now goes back to about 2004-05.
ASIC was quite clear at the time that it needed to take action to put the companies into liquidation in order
to protect investors. That then led to a series of actions that ASIC took. So ASIC made a judgment that it
was in the best interests to put those companies into liquidation. | think as history has proven, that was
correct. As to what the basis of it was and the nature of the reports ASIC received, | will have a look at that
and answer the question.

D’Aloisio did not answer Xenohon’s question, nor did he request the extraneous waffle.

Senator XENOPHON—I have a couple more questions. If that is the case, did not ASIC suppress the
Deloittes solvency report when making an application to the Federal Court? In other words, that solvency
report was not provided to the Federal Court when the application was made.

Mr D’Aloisio—I will take that on notice. That is not ASIC—we would not—

Not an answer to the question!

Senator XENOPHON—Again—
Xenophon pushes D’Aloisio.

Mr D’Aloisio—I will take it on notice.
Again D’Aloisio sidesteps the question.

Senator XENOPHON—I want to make it clear that these are concerns—
Mr D’Aloisio—These are questions—

That D’Aloisio is not answering.

Senator XENOPHON—These are questions that have been expressed to me. If that is not the case, it
will be terrific if you could clarify that. The other matter that has been put to me is that there is a
perception amongst investors who have lost their money that ASIC timed their action to prevent the
rollovers and repayments proceeding and that led to a chain of events that led to the collapse of this group
when a solvency review found that the group was still solvent at that time.

Xenophon knows he has D’Aloisio in a corner. If ASIC did so time their action that led to the collapse
of the Westpoint group, and the Deloittes report showed Westpoint was solvent immediately before

that action, then surely the investors has a case against ASIC based on malfeasance.

Mr D’Aloisio—ASIC has worked hard to recover money. We are now in the process where, | think of
the $370 million or $380 million lost through liquidations and ASIC actions, investors have now received
somewhere in the order of $100 million. There is a major litigation matter outstanding with the auditors.
There is litigation outstanding with the directors. The directors have cross-claimed. Indeed, one of the
cross-claims that the directors have made is that the company should never have been put into liquidation
and that if ASIC had not done that, the company would be solvent today. | am paraphrasing.

So D’Aloisio does know what is going on! But | can’t believe the claim D’Aloisio makes about ASIC
recovering $100 million for investors. ASIC has recovered a little over $40 million through its
mediation efforts. The rest of the stated amount has come from direct litigation cases paid for by the
relevant investors. | am certain DAloisio knows the exact figure that has been recovered through

ASIC.
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Senator XENOPHON—Sure.

Mr D’Aloisio—Our view is that there is just no substance to that defence. But these are before a court
of law. In due course, the court will rule on those issues as well. We commenced some 17 actions, of
which a significant number were against financial advisers. Pretty much all of those have now been settled
and moneys have been recovered for the investors. So we are working very hard to protect the interests of
people like Mr MacAulay.

The court will decide if Carey’s case has substance. | am unaware of many investors being happy
with ASIC’s efforts to date. There are a many investors, who will under the current scheme, never be
eligible for the recovery of any of their money. Further, ASIC has requested a figure of $200 million
in the mediation process from KPMG. The SMH of 09/06/2010 states KPMG claim it is not
responsible for the losses, and sheets the blame home to the Westpoint directors and ASIC. The

KPMG defence runs into hundreds of pages.

Senator XENOPHON—BuULt if there were any expert reports, including a Deloittes solvency review,
into Westpoint, ASIC would not have difficulty in releasing that document?

That seems a reasonable enough observation.

Mr D’Aloisio—I have to look at the nature of the document and how it was obtained and what its
relevance is in the current court proceedings. In principle, one would look at it. If it is a document that can
be made available, of course it would. But | do have to weigh up the nature of the litigation that is going on
in this. These are not resolved matters at the moment.
| read D’Aloisio’s statement as , “Never mind what the truth, if it helps our case, then we don’t want

to release it”. If that s too harsh a judgement, would someone please explain what is the legal
benefit to the public in suppressing the truth?”

Senator XENOPHON—Sure, but go back a step. Before any litigation, there was not a document—
Xenophon is interrupted by D’Aloisio.

Mr D’Aloisio—No. But all this will be relevant to litigation that is going on today.
His statement is further proof that if the solvency review exists, then whether it should be made
public or not is a matter of what is occurring in the current litigation. Again | ask the question, what
is more important, the truth of how lawyers from either side can use the document?

Senator XENOPHON—Sure. But insofar as a document was not prepared for the purpose of litigation,
it is not in the nature of an expert report for the purposes of litigation. It was a preparatory report as to the
solvency of the Westpoint group. As a general principle, if a document is prepared prior to any litigation,
not in anticipation of litigation, would not that document be in the public interest to be released for those
concerned about this matter?

Xenohon has the bone between his teeth, and he is not letting go. | might ask, if Deloittes did an
audit, then why was the result of this audit not presented to the Court when ASIC sought to have
Westpoint liquidated?

Mr D’Aloisio—There are very strict rules under the ASIC Act as to what we can and cannot make
available. Under section 127, for example, there are things that have to be maintained, such as
confidentiality, and what we can and cannot release. | am not disagreeing with you, Senator, and | am not
suggesting that | will not make a document available if we can. What | would like to do is to take it on
notice and have a look at it. If we can make it available, we will.

A strange form of openness in a democracy: under ASIC Act we might not be able to release the
truth.

Senator XENOPHON—AnNd you can let the committee know—



132 Mr D’Aloisio—Absolutely.

133 Senator XENOPHON—if you do not wish to make it available, as to what basis?

134 Mr D’Aloisio—Absolutely.

135 Senator XENOPHON—ANd any other expert reports in relation to the solvency of this group before
136 action was taken.

137 Mr D’Aloisio—Okay, | will have a look at that as well.

138 Senator XENOPHON—Insofar as there was any opinion or advice given prior to the action taken by
139 ASIC. Thank you very much.

140

141  Although Senator Xenophon did not ask of all of my questions (probably because of a lack of
142 available time), | don’t think D’Aloiso came out of the exchange very well.



